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court notice or written notice from the
borrower’s attorney that the borrower
has filed for bankruptcy under chapter
11 or chapter 13, or has filed a com-
plaint to determine the
dischargeability of the HEAL loan
under chapter 7. The initial date of re-
ceipt of the written notice must be doc-
umented by a date stamp. The lender
or holder must file with the bank-
ruptcy court a proof of claim, if appli-
cable, and an objection to the dis-
charge or compromise of the HEAL
loan. In addition to the documentation
required for all claims, with its claim
the lender or holder must submit to
the Secretary at least the following:

(i) Repayment schedule(s);

(ii) A collection history, if any;

(iii) A proof of claim, where applica-
ble;

(iv) An assignment to the United
States of America of its proof of claim,
where applicable;

(v) All pertinent documents sent to
or received from the bankruptcy court;
and

(vi) A statement of any facts of
which the lender is aware that may
form the basis for an objection to the
bankrupt’s discharge or an exception
to the discharge.

(vii) The notice of the first meeting
or creditors, or an explanation as to
why this is not included;

(viii) In cases where there is defec-
tive service, a declaration or affidavit
attesting to the fact that the lender or
holder was not directly served with the
notice of meeting of creditors. This
declaration or affidavit must also indi-
cate when and how the lender or holder
learned of the bankruptcy; and

(ix) In cases where there is defective
service due to the borrower’s failure to
list the proper creditor, a copy of the
letter sent to the borrower at the time
of purchase of the HEAL loan by the
current holder, or a sample letter with
documentation indicating when the
letter was sent to the borrower.

(Approved by the Office of Management and
Budget under control numbers 0915-0036 and
0915-0108)

[48 FR 38988, Aug. 26, 1983, as amended at 52
FR 750, Jan. 8, 1987; 56 FR 42701, Aug. 29, 1991;
57 FR 28798, June 29, 1992]

§60.41

§60.41 Determination of amount of
loss on claims.

(a) General rule. HEAL insurance cov-
ers the unpaid balance of principal and
interest on an eligible HEAL loan, less
the amount of any judgment collected
pursuant to default proceedings com-
menced by the eligible lender or holder
involved. In determining whether to
approve an insurance claim for pay-
ment, the Secretary considers legal de-
fects affecting the initial wvalidity or
insurability of the loan. The Secretary
also deducts from a claim any amount
that is not a legally enforceable obliga-
tion of the borrower except to the ex-
tent that the defense of infancy ap-
plies. The Secretary further considers
whether all holders of the loan have
complied with the requirements of the
HEAL regulations, including those con-
cerned with the making, servicing, and
collecting of the loan, the timely filing
of claims, and the submission of docu-
ments with a claim.

(b) Special rules for loans acquired by
assignment. If a claim is filed by a lend-
er or holder that obtained a loan by as-
signment, that lender or holder is not
entitled to any payment under this sec-
tion greater than that to which a pre-
vious holder would have been entitled.
In particular, the Secretary deducts
from the claim any amounts that are
attributable to payments made by the
borrower to a prior holder of the loan
before the borrower received proper no-
tice of the assignment of the loan.

(c) Special rules for loans made by
school lenders. (1) If the loan for which
a claim is filed was originally made by
a school and the claim is filed by that
school, the Secretary deducts from the
claim an amount equal to any unpaid
refund that the school owes the bor-
rower.

(2) If the loan for which a claim is
filed was originally made by a school
but the claim is filed by another lender
of holder that obtained the note by as-
signment, the Secretary deducts from
the claim an amount equal to any un-
paid refund that the school owed the
borrower prior to the assignment.

(d) Circumstances under which defects
in claims may be cured or excused. The
Secretary may permit a lender or hold-
er to cure certain defects in a specified
manner as a condition for payment of a
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§60.42

default claim. The Secretary may ex-
cuse certain defects if the holder sub-
mitting the default claim satisfies the
Secretary that the defect did not con-
tribute to the default or prejudice the
Secretary’s attempt to collect the loan
from the borrower. The Secretary may
also excuse certain defects if the defect
arose while the loan was held by an-
other lender or holder and the holder
submitting the default claim satisfies
the Secretary that the assignment of
the loan was an arm’s length trans-
action, that the present holder did not
know of the defect at the time of the
sale and that the present holder could
not have become aware of the defect
through an examination of the loan
documents.

(e) Payment of insured interest. The
payment on an approved claim covers
the unpaid principal balance and inter-
est that accrues through the date the
claim is paid, except:

(1) If the lender or holder failed to
submit a claim within the required pe-
riod after the borrower’s default;
death; total and permanent disability;
or filing of a petition in bankrupty
under chapter 11 or 13 of the Bank-
ruptcy Act, or under chapter 7 where
the borrower files a complaint to deter-
mine the dischargeability of the HEAL
loan; the Secretary does not pay inter-
est that accrued between the end of
that period and the date the Secretary
received the claim.

(2) If the Secretary returned the
claim to the lender or holder for addi-
tional documentation necessary for the
approval of the claim, the Secretary
pays interest only for the first 30 days
following the return of the claim to the
lender or holder.

[48 FR 38988, Aug. 26, 1983, as amended at 56
FR 42702, Aug. 29, 1991; 57 FR 28798, June 29,
1992]

§60.42 Records, reports, inspection,
and audit requirements for HEAL
lenders and holders.

(a) Records. (1) A lender or holder
must keep complete and accurate
records of each HEAL loan which it
holds. The records must be organized in
a way that permits them to be easily
retrievable and allows the ready identi-
fication of the current status of each
loan. The required records include:
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(i) The loan application;

(ii) The original promissory note;

(iii) The repayment schedule agree-
ment;

(iv) Evidence of each disbursement of
loan proceeds;

(v) Notices of changes in a borrower’s
address and status as a full-time stu-
dent;

(vi) Evidence of the borrower’s eligi-
bility for a deferment;

(vii) The borrower’s signed statement
describing his or her rights and respon-
sibilities in connection with a HEAL
loan;

(viii) The documents required for the
exercise of forbearance;

(ix) Documentation of the assign-
ment of the loan; and

(x) Evidence of a borrower’s credit-
worthiness, including the borrower’s
credit report.

(2) The lender or holder must main-
tain for each borrower a payment his-
tory showing the date and amount of
each payment received on the bor-
rower’s behalf, and the amounts of
each payment attributable to principal
and interest. A lender or holder must
also maintain for each loan a collec-
tion history showing the date and sub-
ject of each communication with a bor-
rower or endorser for collection of a de-
linquent loan. Furthermore, a lender or
holder must Kkeep any additional
records which are necessary to make
any reports required by the Secretary.

(3) A lender or holder must retain the
records required for each loan for not
less than 5 years following the date the
loan is repaid in full by the borrower.
However, in particular cases the Sec-
retary may require the retention of
records beyond this minimum period. A
lender or holder must keep the original
copy of an unpaid promissory note, but
may store all other records in
microform or computer format.

(4) The lender or holder must main-
tain accurate and complete records on
each HEAL borrower and related
school activities required by the HEAL
program. All HEAL records shall be
maintained under security and pro-
tected from fire, flood, water leakage,
other environmental threats, elec-
tronic data system failures or power
fluctuations, unauthorized intrusion
for use, and theft.
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